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APPELLANTS’ STATEMENT OF QUESTION 

PRESENTED 

The question presented to this Court for decision is 
whether the pleadings and supporting affidavits presented 
a sufficient issue of fact to entitle the plaintiffs to a trial 
by jury in a case where the Court granted a Motion for 
Summary Judgment 
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Suited States (Emrrt of Apprato 

Foe the District of Columbia Circuit 


No. 10,964 


William F. Hughes, anb Josephine P. Hughes 

Appellants, 

v. 

The Washington Daily News Co., a corporation, 

Appellee . 


Appeal from Judgment and Order of the United States 
District Court for the District of Columbia 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 

This is an appeal from an order of the District Court 
granting a summary judgment in favor of the Appellee. 
(Jt App. 13-14). 

Jurisdiction is vested in this Court by Title 28, Sec. 
1291, United States Code. 

> Jurisdiction was vested in the District Court by Title 
11, Chap. 3, Sec. 306, D. C. Code (1940). 
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STATUTES INVOLVED 

None. 

STATEMENT OF CASE 

Appellants filed a complaint for damages against the 
defendant charging the publication of false and defama¬ 
tory statements in connection with their arrest and their 
appearances before the United States Commissioner on 
charges of possessing counterfeit money. (Jt App. 2). 
Appellee filed its Answer claiming privilege in that it 
was a fair comment on a press release by the Treasury 
Department and qualified privilege in that it published 
a fair and truthful report about a matter of public in¬ 
terest. (Jt App. 3-4). Appellants conceded their Com¬ 
plaint to be deficient because the publication complained 
Of was not attached, and consented that a Motion to 
Dismiss be granted with leave to amend. (Jt App. 8). 
An Amended Complaint was filed (Jt App. 8-9). No 
Answer was filed, but Appellee again moved for Sum¬ 
mary Judgment or in the alternative for a Dismissal of 
the Compliant (Jt App. 9-10). From the Order of the 
Court granting Summary Judgment appellants appeal 
(Jt App. 13-14). 

Appellants set forth that the Appellee newspaper pub¬ 
lished an article wherein it was recited that appellants 
were charged with making and passing counterfeit U. S. 
Currency, wherein they were described as “Air Travelers” 
and wherein it was further recited that they made an air 
tour of the country trying to pass the bills. A copy of 
the publication was attached to the Amended Complaint 
(Jt App. 10). 

Appellee moved for Summary Judgment, claiming privi¬ 
lege (Jt App. 9-10), and alleging that the publication 
was based upon a press release by the Treasury Depart¬ 
ment, which was attached to its Answer to the Original 
Complaint (Jt App. 6-8). 


Appellants filed objections to the Motion alleging that 
the publication was not based upon the Treasury Release 
but actually was a false report of a proceeding before the 
United States Commissioner; that whether the report was 
sufficiently fair, impartial and accurate to sustain the de¬ 
fense of privilege was a question of fact for the jury, 
that the publication was made recklessly and maliciously 
without regard to the actual facts but for the purpose of 
selling more newspapers. (Jt. App. 11-12) A supporting 
affidavit was filed (Jt App 12-13). No opposing affidavit 
was filed. 

The Court held that no issue of fact existed and granted 
that part of the Motion which prayed for Summary Judg¬ 
ment (Jt App. 13-14). 

While no Answer was ever filed to the Amended Com¬ 
plaint, no point was made of it in the lower Court and 
the Motion was argued the same as if the Answer had 
been filed to the Amended Complaint No point is made 
of this insofar as Appellants believe no purpose would 
be served by advancing such technicality. Appellant 
agrees that such Answer with its press release exhibit 
shall be considered as the Answer to the Amended Com¬ 
plaint 

STATEMENT OF POINTS 

1. Appellants contention that Appellee published a 
false report of the proceedings before the United States 
Commissioner and Appellee’s claim it published the con¬ 
tents of a press release by the Secretary of the Treasury 
formulated an issue of fact. 

2. Assuming that the publication was based on the press 
release, the question as to whether it was a fair, impartial 
and accurate report was for the jury. 
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SUMMARY OF ARGUMENT 

L If a question of fact existed the judgment herein 
must be reversed. Appellants claim that they were the 
victims of a false and reckless report of proceedings be-' 
fore the U. S. Commissioner. If true, they stated a cause 
of action. The Appellee claims it published the context of 
a release by the Secretary of the Treasury and hence were 
within the cloak of privilege. Conversely, if this were 
true it would prevail. The respective claims formulated 
an issue of fact. Hence, it was error to grant the Mo¬ 
tion for Summary Judgment and thereby adjudicate the 
source of the publication. 

2. Assuming, but not conceding, that the publication 
was based upon the release, appellants contended that the 
publication contained misstatements of fact made reck¬ 
lessly and maliciously. Appellee claimed it to be a fair, 
accurate and impartial report of an announcement by 
the Secretary of the Treasury. The question thus raised 
created an issue of fact for the jury. 

ARGUMENT 

I 

This Court in Dewey v. Clark, 86 U. S. App. D. C. 
137, 180 F (2nd) 766 laid down in great detail the prin¬ 
ciples governing the granting of Summary Judgments. 

Appellants adopt as their authority herein Point 2 of 
the opinion, to be found on pp 140-145 (IT. S. App.) in¬ 
clusive, in its entirety, as their authority for their Point 
I herein. 

Appellants claimed and Appellee denied that the pub¬ 
lication was an original one based on proceedings before 
the U. S. Commissioner. 
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It is not denied by appellee that, as a matter of fact 
the appellants were not charged before the Commissioner 
with manufacturing counterfeit currency; nor is it denied 
that as a matter of fact they were not charged there with 
making an air tour of the country passing the same. 

Hence if the publication is construed to be an original 
one based on such proceedings it would be admittedly 
false and appellants would have made a prima facie case. 

Appellee’s defense rests on the ground of privilege 
in making a fair, accurate and impartial report of an 
announcement by the Secretary of the Treasury. 

If it were based on such announcement the only issue 
would be the accuracy of its report; however if it were 
not based on the announcement it could only plead the 
truth of its publication. Insofar as it is conceded that 
the statements, as facts, are untrue, a real issue of fact 
was formulated which could not and should not, be de¬ 
cided on a Motion of Summary Judgment 

In that comments are untrue the defense of fair com¬ 
ment fails. As stated in J. Hartmenand Co. v. Hyman, 
48 ALB 567, 287 P 78, 134 A 486: 

“The privilege in a communication alleged to be 
libelous is destroyed by want of reasonable care to 
ascertain the truth before giving currency to an un¬ 
true communication.” 

and as stated in Washington Times Co. v. Bowner, 66 
App. D. C. 280/ 86 F (2nd) 836: 

“. . . the right of fair comment does not extend 
oto misstatements of fact.” 


The lower Court after determining that no question of 
fact existed and ruling that the publication was based 
on the press release, thereupon undertook to determine 
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for itself whether the published report was a fair com¬ 
ment on its contents. 

Appellants contend that not only did the Court err 
in adjudicating the source of the publication but it erred 
in undertaking to adjudicate the issue of fair comment. 

Appellants claimed the publication to be false. They 
also claimed that even if it were based on the press re¬ 
lease it was still a false and malicious publication. 

The question whether a published report contains a 
“fair, impartial and accurate report” is one for a jury. 

Vaughan v. News Leader Co., 105 F (2nd) 360; 

Warren v. Pulitzer Publishing Company, 336 Mo. 184. 

Appellants therefore contend that again the lower Court 
erred in not submitting such issue to a jury. 

CONCLUSION 

It is respectfully submitted that the lower Court erred 
first in adjudicating the question of fact as to the source 
of appellee’s publication; and secondly, in adjudicating 
the question of fact as to whether the publication was & 
fair or false comment in either case. 

Appellants respectfully request that the judgment of 
the lower Court be reversed. 

Respectfully submitted, 

Milton Kaplah, 

Attorney for Appellants. 
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1 Filed Jun 5 1950 Harry M. Hull, Clerk 

IN THE UNITED STATES DISTRICT 
COURT FOR THE DISTRICT 
OF COLUMBIA 

WILLIAM F. HUGHES and 
JOSEPHINE P. HUGHES 
6000 - 13th Street, N. W. 
Washington, D. C., 

Plaintiffs 

vs. 

THE WASHINGTON DAILY NEWS CO., 
A Corporation 
1013 - 13th Street, N. W. 
Washington, D. C., 

Defendant 

Civil Action No. 2415 - *50 
Complaint for Damages 



L This is a suit for damages in excess of $3,000 for 
libel as hereinafter more folly set forth. 

2. On June 28, 1949, the defendant was the publisher 
of a daily newspaper in the District of Columbia. On 
said date the defendant published an article stating that 
plaintiffs were charged with making and passing coun¬ 
terfeit U. S. currency, termed them “Air Travelers”, and 
accused them of making an air-tour of the country trying 
to pass the bills. 

3. That said publication was false, known to be so 
by the defendant when made, and recklessly made with¬ 
out regard to the facts. 

4. That as a result thereof plaintiffs* good names and 






reputations were injured both in the community in which 
they reside and wherever said newspaper was distributed. 


/s/ Milton Kaplan 
Milton Kaplan 
1142 Continental Building 
Attorney for Plaintiffs 


Demand for Jury Trial 

Plaintiffs demand a jury trial. 

/s/ Milton Kaplan 
Milton Kaplan 
Attorney for Plaintiffs 


Filed Jul 13 1950 Harry M. Hull, Clerk 


Answer to Complaint for Damages 
(Libel) 


First Defense 

The complaint fails to state a cause of action upon 
which any relief can be granted. 

• • , .• 

Second Defense 

Defendant, on June 28, 1949, published a daily news¬ 
paper. One June 27, 1949, the Treasury Department 
officially released information concerning the Plaintiffs. 
Said official information was reported by this paper. For 


to the article itself. 
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Third Defense 

For a farther defense to the complaint your Defendant 
says that the article complained of is true in substance 
and in fact, according to the ordinary and nsnal meaning 
Of words from the standpoint of persons whose function 
it is to give the public a fair report of what has taken 
place. 

4 Fourth Defense 

The Defendant, for a farther defense to the 
complaint, pleads qualified privilege, in that Plaintiffs 
came into the public eye, and became persons of public 
interest, and this Defendant published a fair and truth¬ 
ful report about a matter of public interest and one in 
which the public was entitled to know and hear about 
WHEBEFOEE, Defendant prays that the complaint 
be dismissed. 

/s/ Mark P. Friedlander 
Mark P. Friedlander 
/s/ Charles Walker 
Charles Walker 

• • • • 

5 Filed Nov 2 1950 Harry M. Hull, Clerk 

Motion for Summary Judgment Or, in the 
Alternative, to Dismiss 

The Defendant, The Washington Daily News Company, 
through its attorneys, moves this Court to dismiss the 
action for the reason that the complaint fails to state 
a claim against the Defendant upon which relief can be 
granted, or, in the alternative, to grant summary judg¬ 
ment under the provisions of Buie 56 of the Federal 
Buies of Civil Procedure, on the ground that there is 
no genuine issue as to any material fact 
The motion to dismiss is grounded upon the following: 
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by reference. 

2. The Plaintiffs have failed to allege any facts or 
circumstances to show that Defendant was not entitled 
to the defense offair comment 

3. No issue of fact was created by the pleadings in 
the case, and the issue of law should be determined in 
favor of the Defendant 


& 




• 
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7 Filed Nov 2 1950 Harry M. Hull, Clerk 

TREASURY DEPARTMENT 

(SEAL) 1 

Information Service 
Washington, D. C. 

IMMEDIATE RELEASE 
Monday, June 27,1949. 

S-2039 

Secretary of the Treasury Snyder today made the fol¬ 
lowing announcement: 

United States Secret Service agents today arrested four 
men and a woman for manufacturing approximately 
$100,000 worth of counterfeit $20 Federal Reserve notes 
at a plant in downtown Washington. All of the notes 
except $2,000 worth were seized. 

Members of the alleged counterfeiting ring were said 
by the Secret Service to have just completed a swing 
around the country by airplane to pass the notes. Re¬ 
ports of the passing of approximately $2,000 worth have 
been received. The first note was passed April 28 in 
St Louis. 

Those arrested were: / 

Eugene Hammond Creighton, 25, 1315 Delafield Place, 
Northwest 

Walter Wilbur Kidwell, 30, same address. 

William F. Hughes, 28, and his wife Josephine Hughes, 
25, apartment 207,6000 13th Street, Nothwest 

Arthur M. Bebar, 35,101317th Street, Northeast 

All were charged with manufacturing and passing coun¬ 
terfeit currency. 

Creighton and Kidwell admitted manufacturing the 
counterfeits. They said the work was done in suite No. 3 
at 1807 H Street Northwest They leased the suite on 
March 30, and had inserted in the lease a clause permit¬ 
ting them to “operate a duplicating machine.” 

Secret Service agents arrested Creighton at 1:30 A. M. 




today when he drove his car np to the Delafield Place 
address. Then the agents went inside the Delafield Place 
building and arrested Kidwell, whom they had kept under 
surveillance for several hours. 

Creighton had about $50,000 worth of the counterfeit 
$20 notes hidden in his car, where the agents qquickly 
found them. Kidwell had another $50,000 worth in his 
room. 

Bebar, a printer, allegedly made the multilith plates 
used in manufacturing the notes. 

8 Mr. and Mrs. Hughes allegedly had the entire 
$100,000 worth of counterfeits in their custody for 


Manufacture of the notes apparently was completed in 
early April. The air tour of the country to pass the 
notes then started. It was only meagerly successful. 

The tour took the counterfeiters first to St Louis, 
then in turn to Kansas City, Omaha, Memphis, Dallas, 
Fort Worth, Atlanta, Richmond, Baltimore, and back to 
Washington. Reports of the passing of a comparatively 
few notes in each of these places were received. 

The Secret Service learned that automobiles were rented 
in each city by the counterfeiters, who did most of the 
passing of the counterfeits at theaters and ice cream 
parlors. About 15 notes are known to have been passed 
in Washington. 

Good descriptions of those passing the notes were ob¬ 
tained by the Secret Service in Richmond and Baltimore. 
The cleaning up of the ring came swiftly when the tour 
ended at Washington. Confidential information, coupled 
with the descriptions, enabled the Secret Service to round 
up all of the suspects in a 24-hour period starting at 2 
A. M. Sunday. 

Five agents were assigned to the investigation, includ¬ 
ing Russell Daniel, supervising agent of the Washington 
district, who was in charge of the group. 
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Secretary Snyder commended the five agents for their 
quick and effective work in apprehending the members 
of the ring, noting that the agents had had to work 
around the dock, without relief. 

• • • • 

9 Filed Dec 1 1950 Harry M. Hull, Clerk 

Order Granting Motion to Dismiss 

Upon consideration of the motion to dismiss filed herein 
and the points and authorities in support thereof, and 
the Defendant having consented in open court to the 
granting of this motion, 

It is by the Court, this 1st day of December, 1950, 

ORDERED, That the complaint be and the same is 
hereby dismissed, with leave to the Plaintiffs to file an 
amended complaint within ten (10) days from the date 
hereof. 

/s/ Alexander Holtzoff 

Judge 

• • • • 

10 Filed Dec 15 1950 Harry M. Hull, Clerk 

Amended Complaint for Damages 
(Libel) 

1. This is a suit for damages in excess of $3,000 for 
libel as hereinafter more fully set forth. 

2. On June 28, 1949, the defendant was the publisher 
of a daily newspaper in the District of Columbia. On 
said date the defendant published an article stating that 
plaintiffs were charged with making and passing counter¬ 
feit U. S. Currency, termed them “Air Travelers”, and 
accused them of making an air-tour of the country trying 
to pass the bills. A copy of such publication is hereto 
annexed marked exhibit “A” and hereby made a part 









hereof. The persons appearing in the photograph over 
the paragraph headed ‘‘Air Travelers” are the plaintiffs 
herein. 

3. That said publication was false, known to be so by 
the defendant when made, and recklessly made without 
regard to the facts. 

4. That as a result thereof plaintiffs’ good names and 
reputations were injured both in the community in which 
they reside and wherever said newspaper was distributed. 

5. That as a result of the aforesaid grievances plain¬ 
tiffs were damaged to the extent of $100,000. 

WHEREFORE plaintiffs demand judgment against the 
defendant in the sum of $100,000. 

/s/ Milton Kaplan 
Milton Kaplan 

1142 Continental Building 
Attorney for Plaintiffs 


Motion for Summary Judgment or, in the 
Alternative, to Dismiss 

The Defendant, The Washington Daily News Company, 
through its attorneys, moves this Court to dismiss the 
action for the reason that the amended complaint fails to 
state a claim against the Defendant upon which relief 
can be granted, or, in the alternative, to grant summary 
judgment under the provisions of Buie 56. of the Federal 
Buies of Civil Procedure, on the ground that there is no 
genuine issue as. to any material fact 

The motion to dismiss is grounded upon the following: 

L The report by the Defendant of the arrest of the 
Plaintiffs, charged in the amended complaint as being li¬ 
belous, is privileged because it is a fair, accurate and 
impartial report of an announcement by the Secretary 
of the Treasury. 
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2. The question of whether privilege attached to the 
report of the arrest is one of law for the Court 

3. There is no allegation of fact showing the existence 
of actual, as distinguished from legal, matters on the 
part of the Defendant 

The grounds for the motion for summary judgment 
are as follows: 

14 L The grounds set forth above are incorpo¬ 
rated herein by reference. 

2. The Plaintiffs have failed to allege any facts or 
circumstances to show that Defendant was not entitled 
to the defense of fair comment 

3. No issue of fact was created by the pleadings in 
the case, and the issue of law should be determined in 
favor of the Defendant 

/s/ Mark P. Friedlander 
Mark P. Friedlander 
/s/ Charles Walker 
Charles Walker 

• • • • 

Points <md Authorities in Support of Motion to Dismiss 
Or y in the Alternative, for Summary Judgment 

Reference is made to the points and authorities as filed 
in support of the original motion to dismiss, and the 
cases cited therein are not repeated except to again call 
the Court’s attention to the decision of this Court in 
Hughes v. The Washington Times-Herald, Inc., C. A. 
2414-50, wherein this Court, in an exactly similar case, 
granted a motion for summary judgment on behalf of 
the Defendant 

fe/ Mark P. Friedlander 
Mark P. Friedlander 
/s/ Charles Walker 
Charles Walker 







Points a/nd Authorities in Opposition to 
Defendant’s Alternative Motion to 

Dismiss or for Summary Judgment 

■ . 

1. Plaintiff does not take issue with the contention 
that defendant is entitled to the defense of fair comment 
if it fairly and accurately reported the proceedings. 

2. Defendant undertakes to report; a proceeding at 
the office of the United States Commissioner. At that 
proceeding these plaintiffs were not charged with either 
manufacturing or passing bogus bills. They were not 
charged with making an.air tour of the country. 

In that the comments were untrue the defense of fair 
comment fails. 

As stated in J. Hartman & Co. vs. Hyman, 48 ALB 567, 
287 P 78,134 A 486: 

4 4 The privilege in a communication alleged to be libel¬ 
ous is destroyed by want of reasonable care to ascertain 
the truth before giving currency to an untrue communi¬ 
cation.” 

As stated in Washington Times Co. vs. Bonner, 66 App. 
D. C. 280,86 P. (2d) 836: 

“.. . the right of fair comment does not extend to mis¬ 
statements of fact’’ 

3. Punitive damages may be awarded for the publica¬ 
tion of a libelous article with a wilful and reckless dis¬ 
regard of Plaintiffs’ rights, though without personal hos¬ 
tility. 

Washington Herald Co. vs. Berry, 41 App. D. C. 322: 

53 CJ Seg. 327 

In this case the communication was published with utter 
disregard of the actual charges placed against them 
16 at the same place and time as the picture was taken 
and the communication written. 

4. The question whether the published report was a 
‘fair, impartial and accurate report’ was one for the jury. 
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Vaughan vs. News Leader Co., 105 P. (2) 360. 

Warren vs. Pulitzer Publishing Co., 336 MO 184. 

5. The case of Hughes vs. Times Herald Co., differs 
from this one in that the former was based primarily on 
a Treasury Department Release, while this one is based 
primarily on the proceedings in the Office of the United 
States Commissioner. 

In any event plaintiffs urge that the Court erred in 
sustaining the motion in that case. 

Respectfully submitted 
/s/ Milton Kaplan 
Milton Kaplan 

Attorney for Plaintiffs 
1142 Continental Building 
• • • • 

17 Piled Jan 6 1951 Harry M. Hull, Clerk 

Affidavit of Plaintiff 

DISTRICT OF COLUMBIA, SS: 

William P. Hughes, being first duly sworn according 
to law, on oath, deposes and says: that he is a plaintiff 
herein, has personal knowledge of the facts herein con¬ 
tained, and makes this affidavit on behalf of himself and 
his wife co-plaintiff in opposition to the defendant’s alter¬ 
native motion to Dismiss or For Summary Judgment 

Affiant avers that neither he nor his wife were ever 
guilty of violating any of the counterfeiting laws of the 
United States; that neither were ever counterfeiters; that 
neither ever passed any counterfeit currency; and that 
neither were ever members of a counterfeiting ring or 
participated in a cross country trip passing such currency. 

Affiant further avers that neither he nor his wife were 
arrested in a raid of a counterfeiting plant; and that 
neither of them were ever charged with passing counter¬ 
feit money, nor were they ever held in bond on such 
charges. 




Affiant avers that at one time they were caretakers of 
a locked suitcase without knowledge of its contents; that 
upon discovering its contents to be counterfeit currency, 
they returned it to the persons who had left it with them; 
that sometime thereafter they were arrested and charged 
with having had the currency in their possession with 
fraudulent intents; the XT. S. Commissioner held them upon 
such charge for the Action of the Grand Jury which 
ultimately indicted them for such offense; that upon a 
trial thereon, the Trial Court directed a verdict in their 
favor holding that there had been no showing of fraudu¬ 
lent intent. 

18 Affiant avers that the false and malicious publi¬ 
cations accused them of being counterfeiters, pass¬ 
ing counterfeit currency, being arrested in a raid and 
participating in a cross country tour passing bogus bills, 
and wrongfully distorted to the reading public their un¬ 
fortunate connection with the incident; and wrongfully 
injured their reputations and caused them unnecessary 
humiliation and embarrassment. 

Affiant avers that the publications were made recklessly 
and maliciously without regard to their actual conduct 
but rather for the purpose of making more interesting 
reading material and sellin g mo re of its newspapers. 

/s/ William F. Hughes 

Subscribed and sworn to before me this 2nd day of Jan¬ 
uary, 1951. 

/s/ Henry M. Fowler 

Notary Public, D. C. 


Order 

This cause came on to be heard on the motion for 
summary judgment or, in the alternative, to dismiss the 
complaint hied herein, and after consideration of the 
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points and authorities in support thereof and in opposi¬ 
tion thereto, and after of argument of counsel had there¬ 
on. 

It is by the Court, this 15th day of January, 1951, 

ORDERED, That the motion for summary judgment in 
favor of the Defendant filed herein be and the same is 
hereby granted. 

/s/ Edward A. Tamm 

Judge 

• • • • 

20 Filed Feb 14 1951 Harry M. Hull, Clerk 

Notice of Appeal 

Notice is hereby given that William F. Hughes and 
Josephine P. Hughes, plaintiffs above named, hereby ap¬ 
peal to the United States Court of Appeals for the Dis¬ 
trict of Columbia Circuit from the Order granting the 
Motion for Summary Judgment for the defendant entered 
in this action on January 15th, January 15th, 1951. 

/s/ Milton Kaplan 
Milton Kaplan 
Attorney for Appellants, 
William F. Hughes and 
Josephine P. Hughes 
1142 Investment Building 











VAiinflain Arthur M. Bebar, 35 (center), pleaded not guilty yesterday to 
HOlinatip* more titan $100,000 worth of phony $20 bills in a suite at 180 
Kid well, 30 (right), arrested as one of a five-man ring fat the same series of com 
terday, entered no plea because he did not have an attorney. Eugene Hammond 


William F. Hughes, 28, and his wife, Josephine, 25, who were also arrested in 
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APPELLEE’S STATEMENT OF QUESTIONS 


PRESENTED 

In the opinion of the Appellee the questions are: 

1. Was the dismissal of the amended complaint error, 
where said amended complaint was substantially identical 
to an original complaint which had been dismissed by con¬ 
sent of Appellants? 

2. Was the news article complained of a fair, honest and 
accurate report of the official release issued by the Secre¬ 
tary of the Treasury? 
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BRIEF FOB APPELLEE 


COUNTERSTATEMENT OF THE CASE 

The complaint, having been filed by Appellants, the Ap¬ 
pellee answered and, in addition thereto, filed its motion 
for summary judgment or, in the alternative, to dismiss. 

The Court made its order on December 1,1950, as follows: 

“Upon consideration of the motion to dismiss filed 
herein and the points and authorities in support there¬ 
of, and the Defendant having consented in open court 
to the granting of this motion, 

“It is by the Court, this 1st day of December, 1950, 
Ordered, That the complaint be and the same is here¬ 
by dismissed, with leave to the Plaintiffs to file an 
amended complaint within ten (10) days from the date 
hereof.” 
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On the 15th day of December, 1950, a paper entitled: 
“Amended Complaint for Damages (Libel)”, was filed, 
which was identical with the original complaint except for 
the addition of: 

. A copy of such publication is hereto annexed 
marked exhibit ‘A’ and hereby made a part hereof. 
The persons appearing in the photograph over the par¬ 
agraph headed ‘Air Travelers’ are the plaintiffs here¬ 
in.”—-8 A and 9 A. 

SUMMARY OF ARGUMENT 

L 

The Appellants, by their consent to the original motion 
for summary judgment or to dismiss, conceded that the 
allegations of the complaint were insufficient to state a 
cause of action. 

n. 

The news article complained of herein was obviously a 
fair, honest and accurate report of the official release issued 
by the Secretary of the Treasury and, therefore, the amen¬ 
ded complaint failed to state a cause of action upon which 
any relief could be granted. 

ARGUMENT 

L 

Appellants filed their complaint. Appellee answered and, 
in addition to the answer, filed a motion for summary judg¬ 
ment or, in the alternative, to dismiss. The motion, coming 
up for argument. Appellants conceded the validity of the 
motion and requested leave to amend. 

An amended complaint was filed which was identical with 
the original complaint except for the inclusion of two sen¬ 
tences: 
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“. .. A copy of such publication is hereto annexed 
marked exhibit ‘A’ and hereby made a part hereof. 
The persons appearing in the photograph over the 
paragraph headed ‘Air Travelers’ are the plaintiffs 
herein.” 

The basic issue upon which the motion was predicated 
remained unchanged and the consent to the motion, addres¬ 
sed to the original complaint, fully conceded that the Ap¬ 
pellee’s contention was correct. The so-called amendment 
did not change the submitted issue. The Appellee suggests 
to the Court that an appeal is not proper to a consent order 
and it necessarily follows, we submit, that a repetition of 
the original complaint added nothing upon which Appel¬ 
lants could appeal. 

Appellants, by consenting to the original motion for 
summary judgment, in fact advised the Court that the con¬ 
tention of the Appellee was correct and, by consenting to 
the order, directed the Court to take the action which it 
took,—namely, granting the motion of Appellee. The 
leave to amend which the Appellants obtained was not 
used, as the addition of an exhibit is certainly not an amend¬ 
ment. Therefore, when the Appellants failed to really 
amend, the action of the trial Court necessarily followed. 

A so-called amended pleading is improper where it is not 
in fact an amended pleading but is, in fact, identical with 
the pleading originally filed, and a mere repetition of 
groundless claims already made is not a sufficient amend¬ 
ment. The test is, we submit: Did the amendment cure the 
defects present in the original pleading? 

Where the original pleading was admittedly insufficient, 
the amended pleading not strengthening the original, must 
naturally be dismissed. Even though the amendment con¬ 
tains a fuller statement of plaintiff’s claims, but does so 
merely by reiteration, and does not rectify the insufficiency 
of the pleading, such amendment is improper. 

It has also been held that where an amendment does not 
materially change the merits of a complaint and where 
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said original complaint had already been held bad on de¬ 
murrer, the court need not consider the immaterial amend¬ 
ment. Lounge v. Board of Education, etc., 183 Md. 225, 37 A. 
(2d) 317; Musher v. Per era, 162 Md. 44,158 A. 14; Stewart 
v. McIntosh, 316 HL App. 212,44 N. E. (2d) 451; Estabrook 
v. Webber Motor Co., 137 Me. 20, 15 A. (2d) 25; and Ed¬ 
wards v. Lassiter, 67 Ga. App. 368, S. E. (2d) 451. 

n. 

An examination of the Treasury Department release, 
appearing in the Appendix at 6 A, 7 A and 8 A, fully sup¬ 
ports the published article. This Court has fully explained 
the rule of law. Washington Times Company v. Hines, 
55 App. D. C. 326,86 F. (2d) 836. See also Vaughn v. News 
Leader Company, 105 F. (2d) 360. 

The Court is also referred to the Restatement of Torts 
(Sec. 611,1938 Edition) which reads as follows: 

“The publication of a report of judicial proceedings, 
or proceedings of a legislative or administrative body, 
or an executive officer of the United States, a State or 
Territory thereof, or a municipal corporation, or a 
body empowered by law to perform a public duty, is 
privileged, although it contains matter which is false 
and defamatory, if it is 

(a) accurate and complete or a fair abridgement 
of such proceedings, and 

(b) not matter solely for the purpose of causing 
harm to the person defamed.** 

The comment accompanying this statement reads as fol¬ 
lows: 

“So too, the rule is applicable to a report of the execu¬ 
tive or administrative action of officials of the nation, 
state or any municipal corporation, and actions of 
other organizations which are by law authorized to 
perform public duties such, for example, as a medical 
society or a bar association charged with authority 
to license practitioners.** 
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See, also, Sherwood v. Evening News Association, 256 
Mich. 30,239 N. W. 305; Begley v. The Times Company, 272 
Ky. 805,115 S. W. (2d) 345; Titles v. The Publishing Com¬ 
pany, 241 Mo. 609,145 S. W. 1143; and Cramer v. The News 
Syndicate Company, 20 N. Y. S. (2d) 700, 260 Appeals 
Division (N. Y.) 17. 

The question of whether a qualified privilege exists in 
the circumstances in any particular case is, of course, a 
matter of law to be determined by the court.— Cresson v. 
Louisville Conner Journal, 299 F. 489. 

It is only by proof of express malice that the qualified 
privilege of fair and accurate reporting can be upset.— 
Interstate Transit Line v. Crane, 100 F. (2d) 857. See, 
also, Ashord v. The Star Newspaper Company, 41 App. 
D. C. 395; and National Disabled Soldiers League v. Naan, 
55 App. D. C. 243, 4 F. (2d) 436. 

Proof of actual malice must be supported in some form oh 
a motion for summary judgment.— Fletcher v. Evening 
Star Newspaper Company, 72 App. D. C. 303,114 F. (2d) 
582. 

CONCLUSION 

The trial Court committed no error, and the decision 
should be affirmed. 

Bespectfully submitted, 

Mark P. Frdedlander 
Charles Walker 

Attorneys for Appellee. 

Mark P. Friedlander 
Em. 502 Hill Building 
>839 Seventeenth St., N. W. 

Washington 6, D. C. 

and 

Charles Walker 
917 Fifteenth St., N. W. 

Washington 5, D. C. 

Attorneys for Appellee . 




